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STATE OF NORTH CAROLINA 

COUNTY OF GASTON 

DAN DEITZ, ELLEN DEITZ TUCKER, ) 
) 

Plaintiffs, ) 
V. ) 

) 
CITY OF BELMONT, ADRIAN MILLER ) 
in his official capacity as City Manager of ) 
the City of Belmont, ) 

) 
Defendants. ) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15 CVS 3203 

MEMORANDUM OF 
LAW SUPPORTING 
PLAINTIFFS' MOTION FOR 
SUMMARY IDDGMENT 

NOW COME the Plaintiffs, Dan Deitz and Ellen Deitz Tucker, by and through the 

undersigned counsel, and file this memorandum of law in support of their amended motion for 

summary judgment pursuant to Rule 54 of the North Carolina Rules of Civil Procedure. On 

August 28, 2015, Plaintiffs filed suit in this Court under the Uniform Declaratory Judgment Act 

and North Carolina's Public Records Act. N.C.G.S. § 1-253; N.C.G.S. § 132. In their complaint, 

Plaintiffs alleged that Defendants violated North Carolina's Public Records Act when 

Defendants denied Plaintiffs' July 8, 2015 public records request. Specifically, Plaintiffs seek 

access to an investigative report into the Belmont Police Department compiled by the U.S. ISS 

Agency. 

The question to be resolved by this Court is relatively straightforward: is the ISS Report 

(1) a public record subject to disclosure under N.C.G.S. § 132 or (2) a confidential personnel file 

exempted from the Public Records Act under N.C.G.S. § 160A-168? Plaintiffs seek declarations 

from this Court that the ISS Report is not a confidential personnel record, but is instead either 

(A) a public record subject to disclosure in its entirety or (B) a record containing both public and 



confidential elements-in which case the burden is on Defendants to produce the public 

elements. In pursuit of these declarations, Plaintiffs show the Court the following. 

PROCEDURAL HISTORY & STATEMENT OF FACTS 

In 2014, Defendants conducted an investigation into the Belmont Police Department 

(hereinafter "BPD"). Instead of using the City of Belmont (hereinafter "Belmont" or "City")'s 

own human resources department to conduct this investigation, Defendants chose to use an 

outside, third-party firm - the U.S. ISS Agency, LLC (hereinafter "ISS"). Defendants made a 

decision not to use City employees to conduct the investigation of the BPD. Defs.' Resp. to Req. 

for Admis. 2.1 Defendants made this decision despite the fact that they employ human resources 

staff. Defs.' Resp. to Req. for Admis. 3. At least one part of Defendants' rationale was that use of 

ISS would ensure an independent investigation. Defs.' Resp. to Req. for Admis. 4. As a result, 

ISS was paid for its investigation with funds other than those budgeted to pay the salaries of the 

City's human resources staff. Defs.' Resp. to Req. for Admis. 6. 

Defendant City Manager2 considered the agreement to be for "an investigation of 

misconduct and mismanagement allegations." See Email Correspondence Between Defendant 

City Manager and ISS, attached hereto as Exhibit B. ISS expressed a similar understanding as to 

the nature of the investigation. See ISS Preamble to Investigative Interview and ISS Proposal, 

attached hereto as Exhibits C and D. 

On September 8, 2014, ISS sent a proposal to Defendants to "conduct an internal, 

unbiased investigation into allegations of misconduct and mismanagement within the Belmont 

Police Department." See Exhibit D. In its proposal, ISS stated as follows: 

1 See Defendants' Responses to Plaintiffs' First Set of Requests for Admissions, attached hereto as Exhibit A. 
2 Pursuant to N.C. R. Civ. P. 25(±)(1), Adrian Miller has been substituted into the case as a defendant in his official 
capacity as City Manager of the City of Belmont. 
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"This investigation is an internal personnel investigation, not a criminal inquiry. 

As such, information gathered will be protected and kept confidential. In addition 

to town or police policy regarding such investigations, the information collected is 

protected by N.C.G.S. 160A-168: Privacy of Employee Personnel Records and 

cannot be released except under the terms of this law." See Exhibit D. 

However, the ISS Proposal further stated as follows: 

The investigation will consist of the following tasks: ... Prepare a written report to 

the Town Manager that documents all relevant facts and circumstances found by 

the investigation and addresses the issues that are critical to the Town and the 

police department. The report will summarize the investigative findings including 

any violations of Town or police policies and rules for consideration by the Town 

Manager .. .ISS investigators will be available as needed for consultation regarding 

any future actions based upon investigative results. See Exhibit D. 

From October of 2014 to February of 2015, ISS conducted its investigation. The investigation 

ultimately cost over $90,000 and lasted several months. Defs.' Resp. to Req. for Admis. 7, 8. The 

resulting report (hereinafter the "ISS Report") spans over 150 pages in length. Defs.' Resp. to 

Req. for Admis. 8. On April 17, 2015, following the release of the ISS Report, Charlie Franklin 

was terminated as Chief of Police for the City of Belmont. See Charlie Franklin's Notice of 

Termination from the Belmont City Manager, attached hereto as Exhibit E. 

On July 8, 2015, Plaintiffs submitted a public records request, by and through counsel, 

seeking a complete copy of the ISS Report. See Plaintiffs' Public Records Request, attached 

hereto as Exhibit F. Defendants responded on July 15 with a complete denial of Plaintiffs' 

request. See Defendants' Public Records Denial, attached hereto as Exhibit G. On August 3, 

2015, Plaintiffs' counsel sent a letter to Defendants notifying them of Plaintiffs' intent to file suit 

pursuant to N.C.G.S.§ 132-9. See Plaintiffs' Demand Letter, attached hereto as Exhibit H. 
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On August 28, 2015, Plaintiffs filed suit in this Court under the Uniform Declaratory 

Judgment Act and North Carolina's Public Records Act. N.C.G.S. § 1-253; N.C.G.S. §§ 132. In 

their complaint, they alleged that Defendants violated North Carolina's public records laws when 

they denied Plaintiffs' July 8, 2015 public records request. From November to March of 2016, 

the parties complied with the public records mediation provisions of N.C.G.S. § 7 A-38.3E. On 

March 14, 2016, Plaintiffs moved for summary judgment pursuant to N.C.G.S. § IA-I, Rule 56. 

STANDING 

Three elements must exist for a plaintiff to bring a public records lawsuit. These elements 

are ( 1) a request for public records (2) made for the purpose of inspection and examination and 

(3) access to or copies of the requested records is denied. State Employees Ass'n ofN. Carolina, 

Inc. v. N. Carolina Dept. of State Treasurer, 364 N.C. 205, 2011 (2010). These three elements 

unquestionably exist here. See Exhibits F and G. 

STATEMENT OF LAW 

At issue in this case is whether and to what extent the ISS Report is a public record 

pursuant to N.C.G.S. § 132 or a personnel record subject to N.C.G.S 160A-168. This is a pure 

question of law that depends on the proper understanding of: ( 1) the legal nature of Defendants 

as subdivision of the State of North Carolina; (2) the Public Records Act; and (3) statutes 

governing the privacy of government employee personnel records. 

I. LEGAL NATURE AND DUTIES OF DEFENDANTS 

Cities exist at the pleasure of the State of North Carolina, and derive all of their powers 

from the State. N.C. Const. Art. VII § 1. They have no inherent powers, but instead have only 

those powers delegated to them by legislative enactment. See, e.g., City of Asheville v. State, 
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192 N.C. App. 1, 20 (2008); In re Ordinance of Annexation No. 1977-4, 196 N.C. 1, 16-17 

(1978); King v. Town of Chapel Hill, 367 N.C. 400,404 (2014). 

Cities are allowed by statute to "contract with and appropriate money to any person, 

association, or corporation, in order to carry out any public purpose that the city is authorized by 

law to engage in." N.C.G.S. § 160A-20.1. Such grants of authority should be "broadly 

construed" unless "contrary to ... public policy." N.C.G.S. § 160A-4. The General Statutes do not, 

however, grant cities the power to delegate away their rights, duties, and obligations under the 

Public Records Act. On the contrary, public policy strongly favors disclosure of public records 

absent a specific statute saying otherwise. N. Carolina Elec. Membership Corp. v. N. Carolina 

Dep't of Econ. & Cmty. Dev., 108 N.C. App. 711, 716 (1993). 

II. THE PUBLIC RECORDS ACT 

North Carolina's Public Records Act defines as a "public record" any document or other 

medium, "regardless of form or characteristics," that is "made or received pursuant to law or 

ordinance in connection with the transaction of public business by any agency of North Carolina 

government or its subdivisions." N.C.G.S. § 132-l(a). Such records are "the property of the 

people" and should be obtainable "free or at minimal cost unless otherwise provided by law." 

N.C.G.S. § 132-1 (b ). Absent a clear statutory exemption or exception, documents falling within 

the definition of "public records" under this Act must be made available for public inspection. 

Virmani v. Presbyterian Health Servs. Corp., 350 N.C. 449, 462 (1999). This is because the 

purpose of the Act is to provide for "liberal access to public records." Jackson v. Charlotte 

Mecklenburg Hosp. Auth., 768 S.E.2d 23, 24 (N.C. Ct. App. 2014). "It is clear that the 

legislature intended to provide that, as a general rule, the public would have liberal access to 
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public records." News & Observer Publ'g Co. v. State ex rel. Starling, 312 N.C. 276, 281 

(1984)( citations omitted). 

The custodian of a given public record is "the public official in charge of an office having 

public records." N.C.G.S. § 132-2. A custodian does not have to be a natural person, but can 

instead be a state entity. See, e.g. Lexisnexis Risk Data Mgmt. Inc. v. N. Carolina Admin. Office 

of Courts, 754 S.E.2d 223, 228 (N.C. Ct. App. 2014), rev 'don other grounds, 368 N.C. 180 

(2015). This custodian must "permit any record in [his or her] custody to be inspected and 

examined at reasonable times and under reasonable supervision by any person, and shall, as 

promptly as possible, furnish copies thereof upon payment of any fees as may be prescribed by 

law." N.C.G.S. § 132-6(a). 

A public records request cannot be denied on the grounds that confidential and 

nonconfidential information are comingled. N.C.G.S. § 132-6( c ). If it is necessary to separate the 

confidential and nonconfidential information, the public agency must bear the cost of this 

separation. Id. If a person requests access to public records, and has that request denied, then the 

requestor "may apply to the appropriate division of the General Court of Justice for an order 

compelling disclosure or copying." N.C.G.S. § 132-9(a). If the parties have complied with the 

mediation provisions of N.C.G.S. 7 A-38.3E, then the court has jurisdiction to enter such an 

order. Id. 

North Carolina has a strong public policy in favor of governmental transparency. The 

General Statutes plainly state that "it is the policy of this State that the people may obtain copies 

of their public records and public information free or at minimal cost unless otherwise 

specifically provided by law." N.C.G.S. § 132-l(a). The appellate courts have confirmed that 

there is a "strong policy in favor of disclosure" of public records. N. Carolina Elec. Membership 
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Corp. v. N. Carolina Dep't of Econ. & Cmty. Dev., 108 N.C. App. 711, 716 (1993). A state actor 

therefore has the "burden of compliance" with the Public Records Act. State Employees Ass'n of 

N. Carolina, Inc. v. N. Carolina Dep't of State Treasurer, 364 N.C. 205, 214 (2010). 

III. THE PERSONNEL STATUTE 

A. The Municipal Statute 

N.C.G.S. § 160A-168 governs the privacy of municipal personnel records. It states that 

"notwithstanding the provisions of [the Public Records Act], personnel files of employees, 

former employees, or applicants for employment maintained by a city are subject to inspection 

and may be disclosed only as provided by this section." N.C.G.S. § 160A-168(a). The statute 

defines an employee's personnel record as "any information in any form gathered by the city 

with respect to that employee." Id. It then lists twelve items that are a matter of public record, 

including information such as an employee's name, age, position, title, and current salary. 

N.C.G.S. § 160A-168(b). With the exception of these twelve items, "any information in any form 

gathered by [a] city with respect to [an] employee" is not public record. N.C.G.S. § 160A-168(a). 

The proper interpretation of this statute, or any statute, is a question of law. Purcell v. Friday 

Staffing, 761 S.E.2d 694, 698 (N.C. Ct. App. 2014). 

The municipal personnel statute has only been the subject of appellate litigation four 

times. None of these cases presented the issue of whether a document was a personnel record. At 

issue in those cases were attempts to examine documents that were admittedly personnel records 

subject to the provisions of the statute. 

The municipal personnel statute was recently the subject of litigation in Guildford County 

that did not reach the appellate level. Roch Smith v. City of Greensboro, 08 CVS 5569 

(Guildford Cty. Sup. Ct. 2008), final order attached hereto as Exhibit I. There, the City of 
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Greensboro hired a third-party firm to investigate its police department, and plaintiffs sought 

access to the resulting report. The trial judge held that the report contained both public records 

and personnel records, and that the city therefore had to provide access to the public portions, 

"either by extracting the public parts from the whole or by excising the confidential parts." Id. 

The judge then ordered defendant city to provide those plaintiffs with redacted portions of the 

report including the Executive Summary, Introduction, and items from the Appendices. Id. 

B. Other Personnel Statutes 

In addition to a municipal personnel statute, North Carolina has county and state 

personnel statutes. Both contain provisions regarding privacy of employee records. All three 

statutes are substantially similar to one another, and the county and municipal statutes are nearly 

identical. The Court of Appeals has in fact treated statements of law regarding one personnel 

statute as a binding interpretation of another. News Reporter Co. v. Columbus Cty., 184 N.C. 

App. 512, 516 (2007)(citing the North Carolina Supreme Court's treatment of the state personnel 

statute, when the case at hand dealt with the county personnel statute). For this reason, any 

judicial treatment of the county and state statutes is both persuasive and, in the proper context, 

authoritative as to the municipal statute. 

i. The County Statute 

The county personnel statute is nearly identical to the municipal statute. Like the 

municipal statute, it defines a personnel record as "any information in any form gathered by the 

county with respect to that employee." N.C.G.S. § 153A-98(a). It provides that "notwithstanding 

the provisions of [the Public Records Act], personnel files of employees, former employees, or 

applicants for employment maintained by a county are subject to inspection and may be 

disclosed only as provided by this section." N.C.G.S. § l 53A-98. It then lists the same twelve 
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exceptions that are listed in the municipal statute. N.C.G.S. § 153A-98(b). The county personnel 

statute mimics the city personnel statute in all material respects. 

Whether a document is a county personnel file, rather than a public record, depends upon 

the nature of the document and not upon where the document has been filed. News Reporter Co. 

v. Columbus Cty., 184 N.C. App. 512, 516 (2007). When a portion of a record falls within the 

county personnel statute, this does not protect the entire record from disclosure as a public 

record. News Reporter Co. at 512. Instead, the record should be disclosed as a public record with 

the personnel portions redacted. Id. 

In determining what information is "gathered by" a county, the North Carolina Supreme 

Court held that applications for employment were "gathered by the county" for the purposes of 

the statute. Elkin Tribune, Inc. v. Yadkin Cty. Bd. of Cty. Comm'rs, 331 N.C. 735, 737-38 

(1992). The court gave no extended rationale, but merely held that "the word 'gathered' includes 

applications that were sent to the County." Elkin Tribune at 738. 

ii. The State Statute 

The state personnel statute is substantially similar to the municipal and county statutes. 

Like those, it provides that "personnel files of State employees shall not be subject to inspection 

and examination as authorized by [the Public Records Act]. N.C.G.S. § 126-22(a). And like 

those, it defines a personnel statute as information about an employee that is "gathered by an 

employer." N.C.G.S. § 126-22(b)(3). It is different in that it enumerates specific activities that 

contribute to personnel records, whereas the municipal statute lists such activities only "by way 

of illustration but not limitation." N.C.G.S. § 160A-168(a). 

The state personnel statute establishes a two-part test for what constitutes a "personnel" 

record. In order for information to be protected by the personnel statute, it must meet two 
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requirements: "(l) it must have been gathered by an individual's employer ... or considered in an 

individual's application for employment; and (2) the information must relate to at least one of the 

enumerated activities by the employer with respect to the individual employee or applicant for 

employment." News & Observer Pub. Co. v. Poole, 330 N.C. 465,476 (1992). 

At issue in Poole was whether State Bureau of Investigation ("SBI") and the documents 

of an investigative commission (the "Poole Commission") were public records subject to 

disclosure or personnel records protected by the state personnel statute. The documents 

contained information about employees of North Carolina State University ("NCSU"), a state 

agency. After noting that personnel information is only that which is "gathered by" an employer, 

the court held as follows: 

The state employees who were the subject of SBI reports and Poole Commission 

meetings were employed by NCSU. Under [the state personnel statute], only 

personnel information about those employees gathered by the employing state 

agency is exempt from public inspection under [the state personnel statute]. In the 

case of the individuals investigated, neither the Poole Commission nor the SBI 

was the employing state agency. Unless, therefore, the information gathered by 

the SBI for the Commission was first gathered by the employing state agency .. .it 

is not exempt under [ the state personnel statute] and is subject to disclosure under 

the Public Records Act. News & Observer at 476-77. 

The Poole court instructed the trial court to "examine the documents in camera to decide if any 

part of them falls within the statutory "personnel file" definition so as to be protected." Id. at 77. 

SUMMARY OF ARGUMENT 

The ISS Report is a document made or received by a government agency, and Defendants 

are its custodians. Plaintiffs argue that the ISS Report is a public record subject to disclosure 

under N.C.G.S. § 132, while Defendants contend that it is a confidential personnel record 

protected by N.C.G.S. § 160A-168. In order to be a private personnel record, a document must 
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be (1) gathered by the city and (2) gathered "with respect to" an individual employee or 

employees. If the Court finds that the ISS Report was not "gathered by the city," then it is a 

public record subject to disclosure in its entirety. If the Court finds that the ISS Report was 

gathered by the City, but is at least partially not "with respect to" individual employees, then the 

portions that are not "with respect to" individual employees are public records subject to 

disclosure. 

The ISS report was not "gathered by" the city for purposes of the personnel statute, and 

therefore is a public record subject to disclosure. Defendants' arrangement for an "internal 

investigation" with ISS has no bearing on the proper application of North Carolina law. Further, 

ISS could not act as an agent of Defendants for purposes of the personnel and public records 

statutes, because Defendants do not have the legal authority to create such an agency 

relationship. ISS is therefore a private third-party, and any records gathered by it and turned over 

to the Defendants were not "gathered by" Defendants, making them public records subject to 

disclosure rather than private personnel records. 

All or portions of the ISS Report are not "with respect to" individual city employees, and 

are therefore public records subject to disclosure. ISS proposed a "written report" that would 

include a description of "any violations of Town of police policies and rules for consideration by 

the Town Manager." Further, Defendants' understanding of what constitutes information "with 

respect to" individual employees is overly broad. For these reasons, the ISS Report likely 

contains information that is not "with respect to" individual employees. 

ARGUMENT 

The ISS Report is unquestionably a document received by the City in transaction of 

government business, and Defendants are its custodians. N.C.G.S. §§ 132-1 (a); 132-2. At issue is 
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whether it is (1) a public record or (2) a personnel record protected by the privacy provisions of 

N.C.G.S. § 160A-168. 

I. THEISS REPORT WAS NOT "GATHERED BY" THE CITY FOR PURPOSES 
OF THE PERSONNEL STATUTE, AND THEREFORE IS A PUBLIC RECORD 
SUBJECT TO DISCLOSURE IN ITS ENTIRETY 

a. Defendants' arrangement for an "internal investigation" with ISS has no 
bearing on the application of North Carolina law. 

Defendants claim that ISS, as an agent and representative of the City of Belmont, 

conducted an internal personnel investigation into allegations of individual mismanagement and 

misconduct within the Belmont Police Department. Defs.' Resp. to Req. for Admis. 11. 

The questions of whether Defendants can create such an agency relationship with ISS and 

this relationship's effect under North Carolina law are both questions of constitutional and 

statutory interpretation. Such questions are matters of law that can only be properly determined 

by courts. Purcell, 761 S.E.2d at 698. Whatever Defendants and ISS may have understood the 

nature of North Carolina constitutional and statutory law to be when they made their contract, it 

has no bearing on the actual nature of the law. 

b. The U.S. ISS Agency, LLC is not an agent of the city for the purposes of the 
personnel statute and the Public Records Act. 

Defendants are perfectly within their powers to contract with ISS to perform an 

investigation. See N.C.G.S. § 160A-20.1. However, the fact that a city contracts with a private 

company to perform a task does not mean that the private company becomes the city for purposes 

of public records law. While the city's grant of power to contract with private companies should 

be "broadly construed," this simply means that the City is free to contract with such companies 

for a variety of purposes. N.C.G.S. § 160A-4. 
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Further, a broad construction of a city's power is only permissible to the extent that it is 

not "contrary to ... the public policy of this State." Id. Given North Carolina's strong public 

policies in favor of "transparency in government" and "disclosure" of public records, it would be 

improper to read the personnel or public records statutes as allowing a city to form an agency 

relationship with a private corporation that expands an exemption to the Public Records Act 

beyond that which is specifically written in statute. See State Employees Ass'n of N. Carolina, 

Inc., 364 N.C. at 214; N. Carolina Elec. Membership Corp., 108 N.C. App. at 716. 

c. Because ISS is a third-party, any records gathered by it were not "gathered 
by" Defendants and are therefore public records subject to disclosure rather 
than confidential personnel records. 

ISS is neither the City of Belmont nor its City Manager. It is further not an agent of the 

City for purposes of the public records and personnel statutes. Therefore, any records gathered 

by ISS were not "gathered by the city" for the purposes of N.C.G.S. § 160A-168. 

"Unless .. .information ... gathered by [ISS] was first gathered by the employing [city], it is not 

exempt under [the personnel statute] and is subject to disclosure under the Public Records Act." 

Poole, 330 N.C. at 476-77. This statement from Poole applies to the state personnel statute, 

which is for these purposes identical to the municipal personnel statute. 

Information gathered by ISS was not first gathered by Defendants. Defendants admit that 

in acquiring the services of ISS, Defendants made a decision not to use City employees to 

conduct the investigation of the Belmont Police Department. Defs.' Resp. to Req. for Admis. 2. 

This despite the fact that the City employs human resources staff. Defs.' Resp. to Req. for 

Admis. 3. Part of Defendants' rationale for not using its own staff was to ensure an independent 

investigation. Defs.' Resp. to Req. for Admis. 4. 
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Whether to protect such third-party investigations from disclosure as public records is a 

policy decision to be made by the legislature, not by municipalities and third-party private 

companies. Current North Carolina law neither allows Defendants to delegate away their rights 

and duties under public records law, nor protects third-party investigations as private personnel 

records. Should the legislature choose to alter the public records statute to protect such records, it 

is free to do so; to date, it has not. The ISS report is therefore not "gathered by" Defendants for 

purposes ofN.C.G.S. § 160A-168, making it a public record subject to disclosure in its entirety. 

II. ALL OR PORTIONS OF THE ISS REPORT ARE NOT "WITH RESPECT TO" 
INDIVIDUAL CITY EMPLOYEES, AND ARE THEREFORE PUBLIC 
RECORDS SUBJECT TO DISCLOSURE 

Because Defendants will not let Plaintiffs see the ISS Report, it is difficult for Plaintiffs 

to know exactly what is in it. Plaintiffs know only that the report cost more than $90,000 and 

spans over 150 pages. Defs.' Resp. to Req. for Admis. 7, 8. For the reasons stated below, 

Plaintiffs believe that the ISS Report is all or partially not a document "with respect to" 

individual city employees. If the Court finds that logically the ISS Report cannot be a document 

"with respect to" individual employees, then it should declare the entire report a public record 

subject to disclosure. However, if the Court believes that only portions of the ISS Report may be 

"with respect to" individual employees, Plaintiffs respectfully request that the Court conduct an 

in camera review to determine what portions qualify as public records subject to disclosure. 

A. Defendants and ISS agreed that ISS would conduct an investigation into 
"misconduct and mismanagement." 

Records are only subject to the provisions of N.C.G.S. § 160A-168 if gathered "with 

respect to" a particular employee. Defendants claim that they contracted with ISS to investigate 

"allegations of individual mismanagement and misconduct within the Belmont Police 

Department." Defs.' Resp. to Req. for Admis. 1. However, Defendant City Manager originally 
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considered this to be simply "an investigation of misconduct and mismanagement allegations." 

See Exhibit B. ISS also omitted the word "individual" in connection with "mismanagement and 

misconduct" in its Preamble to Investigative Interviews and Proposal. See Exhibits C and D. 

Whether Defendants and ISS' s omission of the word "individual" is indicative of their 

understanding of the ISS Report's breadth is a question of fact not properly determined at 

summary judgment. However, it would also be improper to assume that Defendants understood 

the investigation to be one into "individuals" merely because Defendants say so. The only fact on 

this topic that has been conclusively established at this stage is that in their original 

correspondences regarding the investigation, Defendants and the ISS Agency described the 

investigation as one into "misconduct and mismanagement," and only began to describe the 

investigation as being about "individual mismanagement and misconduct" after the filing of this 

lawsuit. 

An investigation into "misconduct and mismanagement" could touch on broad policy 

issues. For example, it might consider the structure of BPD's chain of command, the measures 

used to keep high-ranking employees accountable, and any policy recommendations from ISS to 

improve BPD' s operations in the future. If necessary, the Court should conduct an in camera 

review to decide if such portions of the ISS Report exist. 

B. ISS contemplated that the ISS Report would touch on broader issues than mere 
"individual" conduct. 

Defendants claim that the ISS Report is, as a matter oflaw, limited to issues that are with 

respect to individual employees. However, this is contradicted by ISS' s understanding of the 

nature of their written report. ISS proposed a "written report" that would include a description of 

"any violations of Town of police policies and rules for consideration by the Town Manager," 

and further stated in its proposal: 
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The investigation will consist of the following tasks: ... Prepare a written report to 

the Town Manager that documents all relevant facts and circumstances found by 

the investigation and addresses the issues that are critical to the Town and the 

police department. The report will summarize the investigative findings including 

any violations of Town or police policies and rules for consideration by the Town 

Manager .. .ISS investigators will be available as needed for consultation regarding 

any future actions based upon investigative results. See Exhibit D. 

A 150-page report containing "investigative findings including any violations of Town or police 

policies and rules for consideration by the Town Manager," and which makes consultants 

"available as needed ... regarding any future actions based upon investigative results" necessarily 

must touch on broader policy issues than mere individuals. If necessary, the Court should 

conduct an in camera review to decide if such portions of the ISS Report exist. 

C. Defendants' understanding of what constitutes information "with respect to" 
individual employees is overly broad. 

In their public records request, Plaintiffs asked for "a complete copy" of the ISS Report. 

See Exhibit F. Defendants denied Plaintiffs' public records request in its entirety. Defs.' Resp. to 

Req. for Admis. 12. This despite the fact that a public records request may not be denied on the 

grounds that confidential and nonconfidential information are comingled. N.C.G.S. § 132-6(c). If 

it is necessary to separate confidential and nonconfidential information, it is Defendants' 

responsibility to bear the cost of that separation. Id. Defendants' complete denial of Plaintiffs' 

public records request indicates Defendants' belief that the entire ISS Report is a record "with 

respect to" individual city employees. Information "with respect to" individual employees 

admittedly includes employee social security numbers, applications for employment, and home 

addresses. Keeping such information confidential serves the legislatures' policy objective of 

protecting employee privacy. But there is no statutory or case law to suggest that the statute 

covers broad investigations into mismanagement and misconduct on an institutional scale. 
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D. The ISS Report likely contains information that is not "with respect to" 
individual employees. 

Absent a "clear exemption" to the Public Records Act, documents made or received by 

governments in the conduct of government business must be made available for public 

inspection. Virmani, 350 N.C. at 462. To withhold the ISS Report based on a broad and 

speculative reading of N.C.G.S. § 160A-168 is contrary to North Carolina's policy in favor of 

"liberal access to public records." Jackson, 768 S.E.2d at 24. 

The ISS Report is over 150 pages in length. Defs.' Resp. to Req. for Admis. 8. It took 

several months to compile and produce. It may contain an Executive Summary, Introduction, and 

Appendices, similar to the report produced by the defendants in the Guildford County case of 

Roch Smith v. City of Greensboro. Plaintiffs cannot be sure of what is in the ISS Report, as 

Defendants will not allow them to see it. However, it is extremely unlikely that every word of 

every section of the ISS Report is "with respect to" individual employees. Any portions that are 

not "with respect to" individual employees are a matter of public record subject to disclosure 

under N.C.G.S. § 132. 

CONCLUSION 

For the reasons stated above, summary judgment should be awarded to the Plaintiffs. The Court 

should compel production of public records in accordance with N.C.G.S. § 132-9(a) and award 

Plaintiffs' attorneys fees in accordance with N.C.G.S. 132-9(c). 

Respectfully submitted, this the 6th day of May, 2016. 
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Raleigh , NC 27603 
N.C. Bar No. 46003 
elliot.engstrom @nccivitas.org 
Counsel for Plaintiffs 
Korey D. Kiger 
Certified Law Student 

Christian Ayers 
N.C. Bar# 47552 
Brett Dressler 
N.C . Bar# 34516 
Sellers Ayers Dortch & Lyons 
301 S. McDowell Street 
Suite 410 
Charlotte, NC 28204 
cayers@sellersayers.com 
Counsel for Plaintiffs 



CERTIFICATE OF SERVICE 

I certify that the attached MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR 

SUMMARY JUDGMENT has been served on the Defendants by depositing a copy with the 

United States Postal Service with sufficient postage, addressed to: 

Brad P. Kline 
Cranfill Sumner & Hartzog LLP 
P.O. Box 30787 
Charlotte , NC 28320 

This the 6th day of May, 2016. 
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Lead Counsel 
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Counsel for Plaintiffs 
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ST ATE OF NORTH CAROLINA 

COUNTY OF GASTON 

DAN DEITZ and ELLEN DEITZ 
TUCKER) 

Plaintiffs, 

v. 

CITY OF BELMONT, BARRY WEBB, in 
his official capacity as City Manager for the 
City of Belmont, 

Defendants. 

) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-CVS-3203 

) DEFENDANTS'RESPONSESTO 
) PLAINTIFFS' FIRST SET OF REQUESTS 
) FOR ADMISSION, INTERROGATORJES 
) AND REQUEST FOR PRODUCTION OF 
) DOCUMENTS 
) 
) 
) 
) 

Defendants City of Belmont and Barry Webb, in his official capacity as City Manager for 

the City of Belmont, by and through undersigned counsel and pursuant to Rules 26 and 33 of the 

North Carolina Rules of Civil Procedure, provides these responses to the Interrogatories served 

by Plaintiffs, Dan Deitz and Ellen Deitz Tucker. Each response separately and fully answers 

each Interrogatory, except those to which objections are made. The interrogatories, objections, 

and responses are attached. 

GENERAL OBJECTIONS AND LIMITATIONS 

1. Defendants object to the Discovery Requests to the extent that they purport to 
impose on them obligations beyond those imposed by the North Carolina Rules of Civil 
Procedure. 

2. Defendants object to the Discovery Requests as overly broad and unduly 
burdensome to the extent that they seek the identification and disclosure of information or 
documents that are irrelevant or immaterial or are otherwise not reasonably calculated to lead to 
the discovery of admissible or relevant evidence. Defendants further object to the Discovery 
Requests as overly broad and unduly burdensome to the extent they seek information beyond the 
cu~tody, control, or scope of knowledge of Defendants, 

3. Defendants object to the Discovery Requests as overly broad and unduly 
burdensome to the extent that they seek "all" information concerning a given subject matter. In 
accordance with the North Carolina Rules of Civil Procedure, Defendants will conduct a diligent, 
good faith search and will provide responsive information. 
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4. Defendants object to the Discovery Requests to the extent that they purport to 
require the identification and disclosure of infonnation or documents that are subject to the 
attorneyMclient privilege, attorney work product doctrine, or any other applicable privilege or 
doctrine that may be asserted. Defendants claim such privileges and protections and excludes 
privileged and protected infonnation and documents from its responses. Any disclosure of such 
privileged or protected infonnation or documents is inadvertent and is not intended to waive 
those privileges or protections. 

5. Defendants' responses to the Discovery Requests are not intended to waive or 
prejudice any objections it may assert now or in the future, including, without limitation, 
objections as to the admissibility of any responses at any proceeding in this matter. 

The general objections are applicable to, and incorporated in, each of Defendants' 
responses as if specifically set forth in each response. The stating of specific objections to a 
particular Discovery Request, or the absence of any specific objections to a particular Discovery 
Request, shall not be construed as a waiver of Defendants' General Objections. 

RESPONSES TO REQUESTS FOR ADMISSION 

1. Defendants reached an agreement with the U.S. ISS Agency, LLC under which 

the U.S, ISS Agency, LLC would conduct an investigation into the Belmont Police Department. 

RESPONSE: It is admitted that the City of Belmont reached an agreement with 

the U.S. ISS Agency, LLC to conduct a personnel investigation, as an agent and 

representative of the City of Belmont, into allegations of individual mismanagement and 

misconduct within the Belmont Police Department. 

2. In acquiring the services of the U.S. ISS Agency, LLC, Defendants made a 

decision not to use City employees to conduct the investigation of the Belmont Police 

De arbnent. 

RESPONSE: Admitted. 
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3 . The City em_2loys human resources staff. 

RESPONSE: Admitted. 

4. One of the reasons that Defendants retained the services of the U.S. ISS Agency, 

LLC was to ensure an independent investigation. 

RESPONSE: Admitted. 

5. The U.S. ISS Agency, LLC is not and never has been an agent of the City of 

Belmont. 

RESPONSE: Denied. The U.S. ISS Agency, LLC, as an agent and representative of 

the City of Belmont, conducted an internal personnel investigation into allegations of 

individual mismanagement and misconduct within the Belmont Police Department. 

6. The U.S. ISS Agency, LLC was or will be aid for its services with funds other 

than those budgeted to pay the salaries of City employees. 

RESPONSE: Admitted. 

7. The total cost of the ISS Report was in excess of $90,000. 

RESPONSE: Admitted. 

8. The ISS Re ort is a document spanning over 150 pages. 

RESPONSE: Admitted. 
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9. There is information within the ISS Report that touches and concerns Plaintiffs' 

sister's death. 

RESPONSE: Denied. 

10. The U.S. ISS Agency, LLC is a limited liability corporation comprised of 

individuals who are not employees of the City of Belmont. 

RESPONSE: Admitted, upon information and belief. 

11. The U.S. ISS Agency, LLC is a limited liability corporation comprised of 

individuals who are not representatives of the City of Belmont. 

RESPONSE: Denied to the extent the U.S. ISS Agency, LLC, as an agent and 

representative of the City of Belmont, conducted an internal ersonnel investigation into 

allegations of individual mismana ement and misconduct within the Belmont Police 

Department. 

12. Plaintiffs filed a ublic records request seeking access to the ISS Report, and 

Defendants denied that request. 

RESPONSE: Admitted. 

13. The ISS Report, or portions thereo( contains infonnation on subjects other than 

individual City employees. 

RESPONSE: Denied. 
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14. The ISS Report was not "gathered by the [Defendantsf for purposes ofN.C. Gen. 

Stat.§ 160A~l68. 

RESPONSE: Denied. 

15. The ISS Report, or portions thereof> is not a record Hwith respect to" individual 

employees for the purposes of N. C. Gen. Stat. § 160A-l 68. 

RESPONSE: Denied. 

RESPONSES TO INTERROGATORIES 

1. For each of Plaintiffs' Requests for Admission that Defendants denied in whole or 

in part, please provide the following information: 

a. State the facts upon which Defendants have based their denial; 

b, Identify all documents which support Defendants' denial and; 

c, Identify all persons with knowledge of the facts that support Defendants' 

denial. 

ANSWER: Objection. Plaintiffs Interrogatory No. 1 seeks information subject to 

the attorney/client privilege and/or the attorney work product doctrine, as well as 

documents subject to the provisions of N.C.G.S. §160A,168. Subject to~ and without 

waiving said objection, the facts upon which Defendants based their denial of Requests for 

Admissions Nos. 1, 5 and 11 are set out in Defendants' responses to said Requests. 
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Regarding Request for Admission No. 9, Defendants based their denial upon the 

information contained in the document referenced by Plaintiffs as the "ISS Report". 

Defendants have cited the provisions of N.C.G.S. § 160A .. 168 in support of their decision 

not to disclose the contents of said document. 

Regarding Request for Admission Nos, 13 and 15, please see Defendants' response 

to Plaintiff's Interrogatory No. 5. 

Regarding Request for Admission No, 14, please see Defendants' response to 

Plaintiff's Interrogatory No. 4. 

2. Please provide the names and contact information for tho~e employees of 

Defendants involved in reviewing data or records, preparing recommendations, and making final 

decisions relating to the retention of the U.S. ISS Agency, LLC. 

ANSWER: Barry Webb, City Manager for the City of Belmont. Any attempts to 

contact Mr. Webb should be made through undersigned counsel. 

3. Please provide a list of individuals outside of the City of Belmont who were 

consulted by Defendants or their employees regarding the ISS Report. 

ANSWER: Objection, Plaintiff's Interrogatory No. 3 is vague. Subject to, and 

without waiving said objection, Defendants are not aware of any individuals outside of the 

City of Belmont who were consulted by the City of Belmont, or any employees of the City 

of Belmont, regarding the ISS report,-other than undersigned counsel. 
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4. If you contend that the ISS Report was "gathered by the city" for the purposes of 

N. C. Gen. Stat. § l 60A-l 68: 

a. State the legal and factual basis for this contention; 

b. Identify by name and adchess all persons known to Defendants to have 

knowledge of the facts stated in response to subpart (a) of this 

Interrogatory; and 

c. Identify any and all documents which contain information relating or 

refe11'ing to the facts stated in response to subpart (a) of this Interrogatory. 

ANSWER: Objection. Plaintiff's Document Request No. 4 seeks information 

subject to the attorney/client privilege and/or the attorney work product doctrine, as well 

as documents subject to the provisions of N.C.G.S. § 160A-168. Subject to, and without 

waiving said objections, Defendants do contend the document referenced by Plaintiffs as 

the "ISS Report'' is a document that "was gathered by the City,, for purposes of N.C.G.S. 

§ 160A .. 168, Specifically, the U.S. ISS Agency, LLC was retained by the City of Belmont 

to act an agent and representative of the City of Belmont while conducting an internal 

personnel investigation into allegations of individual mismanagement and misconduct 

within the Belmont Police Department. 

Regarding individuals known to have facts stated in this response, please see 

Defendants' response to Plaintiff's Interrogatory No. 6, as well as undersigned counsel and 

Parks Wilson, City Attorney for the City of Belmont. 

Regarding documents containing information related to the facts stated in this 

response, other than the contents of the documents referred to by Plaintiff as the "ISS 

Report," which Defendants have cited the provisions of N.C.G.S. § 160A-168 in support of 
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their decision not to disclose, please see the documents attached hereto as Exhibit A, 

Exhibit Band Exhibit C. 

5. If you contend that the ISS Report is a document ''with respect to'~ individual City 

employees in its entirety for purposes ofN.C. Gen. Stat. § 160A-168; 

a. State the legal and factual basis for this contention; 

b. Identify by name and address all persons known to Defendants te have 

knowledge of the facts stated in response to subpart ( a) of this 

Interrogatory; and 

c. Identify any and all documents which contain infonnation relating or 

referring to the facts stated in response to subpart (a) of this Interrogatory. 

ANSWER: Objection. Plaintiff's Document Request No. 5 seeks information 

subject to the attorney/client privilege and/or the attorney work product doctrine, as well 

as documents subject to the provisions of N.C.G.S. § 160A-168. Subject to, and without 

waiving said objections, Defendants do contend the document referenced by Plaintiffs as 

the "ISS Report" is a document "with respect to" individual City employees for purposes 

of N.C.G.S. § 160A .. 168. Specifically, the U.S. ISS Agency, LLC was retained by the City 

of Belmont to act an agent and representative of the City of Belmont while conducting an 

internal personnel investiga!ion into allegations of individual mismanagement and 

misconduct within the Belmont Police Department. These allegations were in reference to 

complaints made by employees during their exit interviews with Debra Brown, City Clerk 

for the City of Belmont, and made in reference to specific employees of the City of 

Belmont. 
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Regarding individuals lmown to have facts stated in this response, please see 

Defendants, response to Plaintiff's Interrogatory No. 6, as well as undersigned counsel and 

Parks Wilson, City Attorney for the City of Belmont. 

Regarding documents containing information related to the facts stated in this 

response, other than the contents of the documents referred to by Plaintiff as the "ISS 

Report/' which Defendants have cited the provisions of N.C.G.S. § 160A .. 168 in support of 

their decision not to disclose, please see the documents attached hereto as Exhibit A, 

Exhibit Band Exhibit C. 

6. Please identify any person Defendants plan to call as a witness at the trial of this 

case. For each witness identified, state the substance of the expected testimony. 

ANSWER: Objection. Plaintiff's Interrogatory No. 6 seeks information subject 

to the attorney-client privilege and/or the work product doctrine. By way of further 

answer, Defendants have not yet made a determination as to the persons who may be called 

to testify at the trial of this matter. However, at this time Defendants list the following 

individuals: 

(1) Barry Webb, City Manager for the City of Belmont. It is anticipated Mr. Webb 

may testify regarding the circumstances surrounding his decision to retain U.S. ISS Agency 

as an agent and representative of the City of Belmont to conduct an internal personnel 

investigation into allegations of individual mismanagement and misconduct within the 

Belmont Police Department; the findings made in the report produced following the 

investigation; and, any personnel decisions made following his review of the report 

produced following the investigation. 
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(2) Debra Brown, City Clerk for the City of Belmont. It is anticipated Ms. Brown 

may testify regarding complaints made by employees during their exit interviews with her 

regarding spedfic employees of the City of Belmont. 

(3) David Graham and Michael Sloop, U.S. ISS Agency. It is anticipated Mr. 

Graham and Mr. Sloop may testify regarding their internal personnel investigation as an 

agent and representative of the City of Belmont into allegations of individual 

mismanagement and misconduct within the Belmont Police Department, and the findings 

of said investigation. 

Defendants reserve the right supplement this answer in accordance with any 

scheduling order entered into this matter and the North Carolina Rules of Civil Procedure. 

7. With respect to each person who you expect to call as an expert witness at the 

hearing to be held in this matter, please provide the following information: 
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a. Identify each such person; 

b. For each person identified, state the subject matter on which the expert is 

expected to testify; 

c. For each person identified, state the substance of the facts and opinions of 

which the expert is expected to testify; 

d. For each person identified, state a summary of the grounds for each 

opinion identified in response to subpart (c) of this Interrogatory. 



ANSWER: Objection. Plaintiff's Interrogatory No. 7 seeks information subject to 

the attorney~client privilege and/or the work product doctrine. By way of further answer, 

Defendants have not yet made a determination as to the persons who may be called as an 

expert witness at the trial of this matter. Defendants will supplement this answer in 

accordance with any scheduling order entered into this matter and the North Carolina 

Rules of Civil Procedure, 

8. Please identify all persons answering these interrogatories on your behalf, and 

every other person who provided or helped provide information used in answering or responding, 

and for each person., identify the specific interrogatory to which the person contributed 

information. 

ANSWER: These answers and responses were prepared by counsel with assistance 

provided by Barry Webb, City Manager for the City of Belmont. 

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS 

1. All documents relied upon or consulted by Defendants in preparing Defendants' 

responses to the Plaintiffs' First Set oflnterrogatories. 

RESPONSE: Objection. Plaintiff's Document Request No . .1 is overbroad and 

seeks information subject to the attorney/client privilege and/or the attorney work product 

doctrine, as well as documents subject to the provisions of N.C.G.S. § 160A ... 168. Subject to, 

and without waiving said obje~tion, see documents attached hereto. 
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2. All documents identified in response to Plaintiffs First Set of Interrogatories. 

RESPONSE: Objection. Plaintifrs Document Request No. 2 is vague, overbroad, 

and seeks information subject to the attorney/client privilege and/or the attorney work 

product doctrine, as well as documents whose disclosure is subject to the provisions of 

N.C.G.S. §160A-168. Subject to, and without waiving said objection, see documents 

attached hereto. 

3. All documents Defendants relied on for their retention of the services of the U.S. 

ISS Agency, LLC. 

RESPONSE: Objection. Plaintiffs 'Document Request No. 3 is vague and 

overbroad. Subject to, and without waiving said objection, please see attached Exhibit A. 

4. All communications between Defendants and the U.S. ISS Agency; LLC. 

RESPONSE: Objection. Plaintiffs Document Request No. 4 seeks information 

subject to the attorney/client privilege and/or the attorney work product doctrine, as well 

as documents whose djsclosure is subject to the provisions of N.C.G.S. §160A-168. Subject 

to, and without waiving said objection, please see attached Exhibit B. 

5. Copies of any contractual agreements between Defendant and ISS. 

RESPONSE: Defendants have no responsive documents in their possession, other 

than the attached Exhibit A and Exhibit C, 
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6. Copies of any ISS invoices or bills in Defendants, possession. 

RESPONSE: Please see attached Exhibit C. 

7. Copies of any formal recommendations or policies drafted by Defendants as a 

result ofreceipt of the ISS report. 

RESPONSE: Objection. Plaintiff's Document Request No. 7 seeks information 

subject to the attorney/client privilege and/or the attorney work product doctrine, as well 

as documents whose disclosure is subject to the provisions of N.C.G.S. §160A-168. Subject 

to, and without waiving said objection, Defendants have no responsive documents in their 

possession. 

This the \ t !;.. day of December, 2015. 

CRANFILL SUMNER & HARTZOG) LLP 

By: L 
~~~~~~~~~~~~~~~ 

Brad P. Kline, Esq. (State Bar# 34045) 
Attorneys for Defendants 
P.O. Box 30787 
Charlotte, NC 2823 0 
Telephone (704)332~8300 
Facsimile (704) 332w9994 
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CERTIFICATE OF SERVICE 

This is to certify that the undersigned has this day served the attached Defendants' 
Respo11ses to Plaintiffs' First Set of Requests for Admission, Interrogatories and Requests for 
Production of Documents on all parties to this cause by: 
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Hand delivering a copy hereof to the attorney for each said party 
addressed as follows: 

_x_ Depositing a copy hereof, postage prepaid> in the United States Mail, 
addressed to the attorney for each said party as fol10ws: 

Depositing a copy hereof with a nationally recognized overnight courier 
service, for overnight delivery, addressed to the attorney for each said 
party as follows: 

Telecopying a copy hereof to the attorney for each said party as follows: 

Elliot Engstrom 
Center for Law and Freedom 
Civitas Institute 
100 S. Harrington St. 
Raleigh, NC 27603 

Christian Ayers 
Brett Dressler 
Sellers Ayers Dortch & Lyons 
301 S. McDowell St., Ste. 410 
Charlotte, NC 28204 

This the \~¢. day of December, 2015. 

CRANFILL SUMNER & HARTZOG, LLP 

4, 
BY: 1'~ 
~~~~~~~~~~~~~~~ 

Bradley P. Kline, Esq. (State Bar# 34045) 
Attorneys for Defendants 
P.O. Box 30787 
Charlotte, NC 28230 
Telephone (704)332-8300 
Facsimile (704) 332~9994 
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City Manager and IS 
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From: Barry Webb [mailto:blw@cityofbelmont.org] 
Sent: Tuesday, October 07, 2014 10:02 AM 
To: David Graham 
Subject: RE: Waiver Form Updated 10/3/14 

David, 

. •: . ~ : .. 

Just let me .know at your conve~ience about-our getting together to discuss moving foiward . Thanks. 

Barry 

From: David Graham [mailto:dgra.ham@lsecureus.com] 
Sent: Monday, October 06, 2014 9:59 PM 
To: Barry Webb 
Subject: Re: Waiver Form Updated 10/3/14 

Thanks, 

David Graham 

Barry Webb <blw@cityofbelmont.org> wrote: 

David, 
.Got the council's approval this evening and infmmed that an investigation of misconduct and 
mismanagement allegations would be conducted. Will ca1l tomorrow to plan next steps. 
Barry 

Sent from my iPhone 

On Oct 3, 2014, at 5:55 PM, "David Graham'' <dgraham@jsecureus.com> wrote: 

> Thanks, 
> 
> David Graham 
> 
> 
> Barry Webb <blw@cityofbelmont.org> ·wrote: 
> 
> David, 
> 
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Investigative Interview 



··: . . ;. ·:.-.~--. ·, ! ·::.:: ···.·:,."'·:...··-- ·.-:· · ... ',, . :-.':.-:.": .SI · . ::,' . : -~ ·.: . ·~~ . 

Preamble to Investigative Interviews 
City of Belmont 

Belmont Police Department 

.. . . ,.·· 
.· .·,•.,' •• I . : : ·, ~ ..... · : ) ... ~ : ' ' .'• . .. • . ',I I 

The City of Belmont has employed the US ISS Agency, LLC (ISS) to conduct an 
independent, confidential internal investigation of allegations of misconduct and 
mismanagement within the Belmont Police Department. In this capacity, ISS 
investigators will act as the agent of the City of Belmont and have the authority to 
conduct the investigation. As this is an internal personnel investigation, all City of 
Belmont and Belmont Police Department directives, policies, and procedures 
regarding such investigations apply. ISS investigators have authority to take 
statements from employees and witnesses, examine records, and perform all 
necessary tasks to investigate fully these issues and allegations. All interviews will 
be audio recorded. Employees are expected to cooperate with ISS investigators as 
they would with City officials or police supervisors. At the conclusion of this 
investigation, ISS will present a report of its findings to the City Manager for 

consideration and resolution. 
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IS Proposal 



Brad l<line 

From: 
Sent: 
To: 

David Graham <dgraham@isecureus.cotn> 
Tuesday, September 09, 2014 11:43 AM 
Barry Webb 

Cc: Robert Schurmeier 
Subject: Proposal~ Belmont 
Attachments: Belmont Proposal 9 08 2014 (R).pdf 

Barry, 

Attached is the revised proposal. If you have any questions/ just let us know. Friday at 9:00 a.m. works for Bob and me. 

Thanks, 
David 

From: David Graham 
Sent: Monday, September 08, 2014 3:54 PM 
To~ Barry Webb (bwebb@cltyofbelmont.org) 
Subject: Proposal - Belmont 

Barry} 

Attached is our proposal for the Belmont project. If you have any questions, my cell phone is best1 (704) 621-
7981. Thanks for considering us. 

Best Regards, 

David Graham 
U.S. ISS Agency., LLC 
Director of Operations 
13801 Reese Boulevard West - Suite 180 
Hw1tersville, NC 28078 
Office: (704) 248-5674 Cell (704) 621-7981 
Fax (704) 248-5680 
Email: dgraham@isecureus.com 
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September 81 2014 

Mr. Barry Web 
PO Box 431 
Belmont, North Carolina 28012 

Dear Mr. Webb; 

The US ISS Agency, LLC (ISS) is pleased to offer the attached proposal for investigative 
services to the ToV{n of Belmont. We have presented a comprehensive approach to the 
investigation that we believe will meet your needs. We would particularly emphasize~ as our 
proposal describes. ISS has experience in conducting internal investigations that is unique in our 
field. Our project staff has conducted hundreds of internal police department investigations" 
including many similar to what. you require. We understand the confidential and sensitive nature 
of such investigations and are we able to provide you with a thorough, complete1 and we11-
documented investigation that will enable you to make the best decisions regarding the issues. 

I will be happy to answer any questions or discuss our proposal with you at your. convenience, I 
can be reached at my office phone (704) 248-5674t or anytime on my cell phone1 (704) 621-
7981. Our team looks forward to working with you and the Town of Belmont. 

Best regards, 

David Graham 
U.S. ISS Agency, LLC 
Director of Operations 
13801 Reese Boulevard West - Suite 180 
Huntersville, NC 28078 
Office: (704) 248-5674 Cell (704) 621-7981 
Fax (704) 248-5680 
Email: dgrahf!;m@isecureus.com 



Proposal 
Town of Belmont 

lntemal Personnel Investigation Services 
September 8, 2014 

Project Proposal /ii ,,, \;;::>>\jjjY 
The US ISS Agency, LLC (ISS) understands that the Tow9.:"pFB.,~.lmori(. see.Ks to em loy 
in?ependent inves.tigators to con~uc.t an internal,· un~iase.1:fli~~estigilttgp i'fjto allegations. of 
llllsconduct and nusmanagement w1thm the Belmont Pohc,~:i~ep~ent. IS§}proposes to prov1de 
these private investigative services to the Town of -'B.~_lmont/ '\ :}Ve 6ffer1 specifically

1 
to 

investigate all allegations made, to accurately establish the t~cts and"circumstances involved, to 
document the impact and consequences of any ii:iapp~o·pri~t.~.,}~~ryavior, and prepare a report for 
the Town Manager that will document all find.i,ngs· ·ancfs~rve ·as°Yhe basis for decisions related to 
these allegations. . ,\:r: · ..... 

. ,:-,r:: i" ~ ·:·; _:~: •, .... ! ::: 
.'. ! ;. :~/ ~-

Company Overview :\;. ··\: 
, ·!" .• :, 

\Vho We Are .. · ... ,,,, ·i\r.i.. fr 
The US ISS Agency, LLC ,::(ilSSY::ts. ,. a pri:Y,~_te'°)ecurity firm located in Huntersville, North 
Carolina. Robert Schurmej~r. a retirdcil:Qepuly chief of police from the Charlotte-Mecklenburg 

•. •., II!: ·: :.:;· .. . 

Police Department, anc.L:PariH~y6h, a re:tifed ATF supervisory agent founded the company in 
2004. At its inception, ISS, prdviqed pre-employment screening services and its first client was 
the City of Charlqtt~i-·'·:.~t.!W.e that ffµiel ISS has expanded its lines of business to include private 
investigations fo:1' both ~htpri'vate ·and public sectors, due diligence investigations for key hiresi 
and risk and st;·c'uri.cy cbQsulting for corporations, government, and law enforcement. ISS is 
licensed as a ;~ecurity\:9mpany in North and South Carolina. 

Exp~:rience .... : .. ,_. 
The lss staff is comprised of law enforcement veterans and experienced data analysts. Four 
formetg.eputy g'hiefs of police of the 2,400 member CharlotteMMecklenburg Police Department 
are pare8LthlISS team. Bob Sch~rrneier commanded the CMPD 'investigative division for a 
number of years and served as 'interlm chief of police, Dave Stepherµf:served as the head of the 
departmenfs Internal Affairs for a decade, oversedng all personnel investigations. Jack Boger 
also served as the interim chief of police and led the administrative division, managi'ng the 
human resources, training, and plann:ing functions. David Graham served for many years in 
various investigative capacities1 including Homicide and Internal Affairs, before retiring as 
deputy chief of the department's investigative division. In addition, Mike Sloop recently retired 
as a patrol supervisor serving in several administrative roles within patrol as well as other areas 
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of the Department. Our data analysts are knowledgeable and experienced in the field. They have 
expertise in database searches, data analyses, and report writing. 

ISS's experience in the field of internal investigations, particularly in police departments, is 
unparalleled. Dave Stephens and David Graham have many years of experience conducting and 
managing these types of investigations. This experience includes not on]y citizen complaints 
such as use of force, police .. jnvolved shootings, unlawful an-est, and unbecoming conduct, but 
also internal allegations such as harassment, hostile work environment, discrimination, criminal 
allegations, and all other intema~ policy violations. Jack Boger has many xears experience 
managing personnel issues including hiringt firing and discipline. as well as pd1T9:y_ development 
and application. Bob Schurmeier has extensive experience in conducting and mari'ag:).11,g th~J)nost 
serious and complex criminal investigations, as well as overseeing the apRJ1£.~tion Bf~pJfr!onnel 
policy. \;·":~)t:\;;~t· ... /rc· 

.· : :·:.: ·: .· ~··. 

Quality .. . ... · .. ,. .. 
ISS is committed to the highest quality services. ln furthe.ranC.Y. of that igqaf one of our staff, 
Jack Boger, is a former college English instructor who ~~.!helped):~s identify a staff of editors. 
They review completed reports to ensure they are well-written1 tech'nJ.G._ally correct, concise, and 
understandable. Samples of all work are revieweq.,J:>i;im~.~.i'.~w.ent tclensure that they meet our 
high standards. ISS employs only experienced Jp~v-~stigijfoffancRapalysts with proven· records of 
accomplishment in the field to ensure that ltrvestigatfoiis_,,:_are through, complete, and properly 
documented. Their work is supervised by staff~itJr6veqt :i3~ritury of experience in the field. 

Integrity _,,f'' · ·: '¥1\l['~'ii~;;,i;;,;·'"l' , 
ISS understands the importance ,:df.i'lht~grity "~9-the investigative process. As former law 
enforcement officers with yeat,s:;1'6f;.,.,_exii~ri.~µceJn upholding ethical standards, we know that 
collecting infonnatfon la~fuiiy .EiRf:k .. pronpriy, conducting appropriate analyses of that 
information and accurateJy=ir~po~ng it'fs\9iitfoal to the investigative function. ISS is committed 
to integrity in informatio'h gath~rfng: analyses and reporting. 

,,·;-.. ____ ·, ··=· ·'":\;si'" · 
ISS Services .,· '\,;:i:.~;.;\,:,;i:.}:,,_ - · 
ISS offers a r~p,g~:\Rf ser_yic.e(oeginning with pre~employment screening,:.: Other services includ~: 
corporate a~'.d goye~~Mpeb.t, r~lated private :'investigations, due diligence investigations for key 
hires, bi9mejrjc fingerprintltig. computer forensics, security, and risk con.s.ulting, and consulting 
in po,Iic{pofi8j,~. and gtactices. ISS holds company private investigation&· Ucenses in North and 
Sout~; CaroUna ·and·-has Investigators licensed in both states. 

We s6&.~_._a v¢6ty of clients from both the public and private sectors. We are currently on the 
federal GSA'738-X schedule and hold a contract with the Transportation Security Administration 
providing vetting ~ervices. ISS has completed over 4,000 background investigations for TSA1 

while meeting all contractual standards for quality and timeliness. We also serve other municipal 
governments and corporations providing pre>-employment screening services and due diligence 
investigations. Our clients include corporations who utilize our services for executive hiring and 
governments who use ISS to screen candidates for city manager and other executive level 
positions. 

US /SS Agency, LLC 
13801 Reese Blvd,1 Sllite /801 Huntersville, NC 28078 

:~ 
·.· 
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Selected Clients 
Our clients include: 

• Transportation Security Administration 
• City of Charlotte, North Carolina 
• Mecklenburg County, North Carolina Sheriffs Office 
• Davidson College Police Department 
• Charlotte Fire Department 
• Local police agencies 
• Fortune 500 and 100 companies 

Tow,i of Belmont Project Team ·:::··:\··-.,,, .. 
The ISS Project Team for the Town of Belmont is comprised of :fiye vete~;1p,d1i'w;;~nforcement 
managers or supervisors with well over a century of experie~g~.)w~H$ them, Ali are retired 
deputy chiefs of police or supervisors from the Charlotte-M~l.genburg,,-ggJice))epartment. Each 
brings a different perspective to this project based uppi{ tli~lt\. backgfq!)nd, education, and 
experience. . .i\ .. \ .. ,,'ii\.,:!. .,:I· 

-,,;:i~i::-" 

Project Leader: David Graham _.;:a\t·"i!?,'~:\-~ ~\;,': . 
David Graham served with the Mecklenburg C5mnty Poli~ b'eihtrtment, beginning 'in 1981, until 
its merger with the Charlotte Police Departm~~t fo_.)993;, ... pavid worked in most areas of the 
Department, retiring in 2010 a_S· Deputy Chief''oJ:'if>olfc~. of the Inv~tigative Services Group. 
More than 17 years of DavWs car~r--was'':f.1t)nY~~J;g,ijtions includil)g criminal investigations·. 
Internal Affairs, and Intelligence. D~yid ls. a' ~gradu~te., of the University of North Carolina at 
Charlotte with a Bachelor of ScJ¢.'iice d~gree iril~Law Enforcement and Administration. David 
also obtained a Master of Crii;ni_pai~fJ:lJ.~tic'&'\i.~gr&e w1th a concentration in police administration 
and job satisfaction fro~i;'.UN~-ChaiJ5Ht~}1:r-· In addition, he is a graduat~ of the Senior 
Management Institute fq,tP61J,£~!i~nd the\{)epartment of Defense Polygraph Insfitute. David is a 
licensed private investig'il't9,~ iri''N;g):lh and·'South Carolina. David will manage this project as well 
assist in conducting\~h,~J~yest,igail~9/ 

;,~: a" ,; ::,:•~01 ;l ~:~ :r·~\•: 
In vestigator::.Bave.;,Sf.ep1i_cns ., 
Dave brings{~ wea!tlfpf experience from his 29 years in policing. He retired from the CMPD as 
deputy .. ~hJe(\qf Field'1$.ervfoes, leading the department's 1,300 officer patrol division. He has 
signlflFant '·seiiiR.r.rnagagement experience with organizational issues, administration, homeland 
secun..ty plannirig!·!!'crlme prevention1 and CPTED programs. He has extensive investigative 
expert\$.~ gaine~ from his ten years as head of the CMPD Internal Affairs, managing sensitive 
and cohfid.~I?:ti~l personnel investigations. Dave is a licensed private investigator in North 
Carolina. ·He holds a B.A. in Political Science from the University of North Carolina at 
Charlotte. He is also a graduate of the Administrative Officers Management Program at N. C. 
State University and the Senior Management Institute for Police sponsored by the Police 
Executive Research Forum and the JFK School of Government at Harvard University. 

Investigator: Jack Boger 
Jack specializes in addressing technical, organizational, and administrative issues facing public 
and private organizations. Much of his career was spent in executive levels of the CMPD where 

US ISS Agency, LLC __ ·-· ....... .,~ ........ , ... ., . 
13801 Reese Blvd., Suite 180, Huntersville, NC 28078 
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he rose to the rank of deputy chief and served for a time as interim chief before retiring. He 
brings broad experience in budgeting, staffing, hiring, and promotional procedures, human 
resources, and policy development. Interestingly, prior to becoming a police officer, Jack taught 
English at UNC-Charlotte. 

Jack holds a B.A. and M.P.A. from UNC-Charlotte and an M.A. In English from the University 
of Florida. He is also a graduate of the Northwestern Traffic Institute and the Senior 
Management Institute for Police. Jack is a licensed private investigator In North Carolina. 

Investigator: Mike Sloop "di~~t. ,, 
Mike retired from the Charlotte Mecklenburg Police Department with 30 years o:f~~~;r,ice ~i:iding 
h.is diverse career as a patrol supervisor. He oversaw personnel mii'~~E~.1:c. ~t.affin~fii:JS'udget, 
inventory, and equipment needs while developing crime prevention ~.trategf~~·'tlJ~t fQQ\JSOO police 
resources on crime patterns and repeat offenders. Mike served iri~!pximinahinve's'ttgations as a 
detective, on SWAT, and in an administrative role in th~.rDepa~'t#t:~nt's\ ,ijuman Resource 
Department. Mike holds as associate degree from Central Pj¢dmont Commµ_i;iity College. 

··: i·. ::_; . 

Bob Schurmeier . , ... _ 
Bob completed his first career after 29 years with $.e,rfh .~~p,'ite;~Mecklenburg Police Department 
(CMPD), retiring as deputy chief over Investigafioµs. ·::B.olfpi8nk~~d a number of initiatives that 
have become models for other law enforce.µ\e'nt ·agenc'ie.~. Among them: he established the 
Department's innovative Homicide Cold Cas~i.f'Q!pWahd {or'ge'd partnerships with local hospitals 
to establish procedures and training J9,::~p,~~!?r':;;P.f~$e~f forel)Sic evidence in the course of 
emergency room treatment. "-':;f~\ .!. ··-;1+lti;~= ·-;;~%rj · 

Bob is a past president of the ro~}:aibHi;i_a c~~pter of the FBI National Academy Associates 
and the North Carolina Police·Execctti-y~s AsS.ocfadon. He is a graduate of the Secret Service'.s: 
Dignitary Protection Sch_ool;:the .. S.eniorl1_anagement Institute for Police, and the FBI National 
Academy. He earned a B.A:\:l~ Political Science from the University of North Carolina at 
Chapel Hill. Bob i~·:a licensed ptiva,t~,.investigator in North and South Carolina. 

Scope of W 0,:-5. >>t. ' .. _ =,.. -.• : :,:-.•:=.\,.., 

ISS propos~_s·· to cofi'q.H_chW.~-investigation in conformance to all applicable laws and p~#;hnnel 
policies pf ip.,~ Towri",qf Belmont, as well as best practices in the field. The in vestigatfrm will 
invol_ve--+evie\\\:pf all @legations and issues pertaining to employee misconduct, the collection,: 
and ~·review oPdocufuentary evidence, interviewing all ersons who may have relevant 
inforilJJltion regarding the allegations and issues, the analysis and evaluation of evilience 
gathere~,.:, ~n~:-·the preparation of a thorough and complete report documenting both the 
investigativ'e-'steps _taken and our findings. 

The investigation will consist of the following tasks: 
• Meet with the Town Manager to clarify expectations, agree upon the scope of the 

investigation, and obtain his full and complete perspective. 

• Collect and review all available written documents, recordings, or similar documentary 
materials related to the allegations in question. This would include Town and police 

US /SSAgency, LLC __ . _. ~:--·--· -- · ~.-·--···-- ··-·· _. 
J 3801 Reese Blvd .. Suite 180, Huntersville, NC 28078 
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rules and policies, which define standards of employee conduct and limits on behavior 
that are relevant to the allegations made or issues identified. Investigators will review all 
of the information to gain a thorough understanding of the allegations and issues 
themselves, the context of the allegations and issues, and procedures that should be 
followed. 

• Develop an investigative plan based upon the information listed above, This plan, among 
other things, will identify the individuals to be interviewed, the information and other 
evidence to be sought, and the time and resources required to do this. T:J.tls investigative 
plan may be modified based upon information gathered during thet G.ourse of the 
investigation, but this will be done whh the participation and concurrencl ·:of the Town 
Manager or his designee. · ... > -\ ::· · 

• Prepare written summaries of aH investigative intervie'.Ys··k .d sim.llarly d6_6.~ment any 
findings made. :· · 7

i :., ···:! . 
-· :.:i~!!l 

..:~f. ·:·\:·!-}- · ~~=i·ln·· 

• Evaluate all evidence collected during the inY.~~dgatio'ff;hlP det~hnine the facts and 
circumstances of the case. This process of assess,;nent artq:,!reassessment will occur 
consistently thro~ghout the investigation to .. ky.~pi'.'~J[B) ,~ .th~·lnost productive course, ~o 
ensure that key issues are addressed, ~d ,to pr~vertr'6IU1ss10ns. As noted above, this 
analysis may indicate that additional w.~>ik is requfre!;l. 

• ' ·:~c 1.:, - ', .' :-'; . l ~ ! I • 

• Prepare a written report to the·. To'wrt M"ime;tget,that documents all relevant facts and 
circumstances found by the i.ni~stigat°k>i1:-.and;'.addresses the issues that are critical to the 
Town and the police dep~ment:.·; The re,port will summarize the investigative findings 
including any violation~. of{f.ow1f·qr, p9lfce policies and rules for consideration by the 
Town Manager. /~-· · ' (J~;,, · '\ i/ 

,:"i::;i\~. .~;_~i •• _ ···~~i:h:;· 
• ISS investigatorf~1yYiif~~~~et regdlarly with the Town Manager to ensure that he is 

informed of,.t.h~ pro·gr~ss d'f~fue investigation. 
1::;~:·1.~t:;:-:pl l:: 0,06 •: 1., !;T 

' : .- .: . .. ,r:.: :~i·::(t~~:~;{.. ; 

• ISS investig~Jots-.will be·'available to meet with Town officials as needed and requested 
by the Town :~an~ger. 

•_;. ·rss inv~~tigato~s will be available as needed for consultation regarding any future actions 
i:. based UP,mdnvestigative results. 
::: .. , . 

·;·_;·.; . 
• :: .:~ 1· •. ~ 

'-.~: ~-~:,::;.:· 

Confidentiality 
ISS understands that this investigation is an internal personnel investigation,. not a criminal 
inquiry. As such, information gathered will be protected and kept confidential. fu addition to 
town or police policy regarding such investigations, the information collected is protected by 
N.C.G.S. 160A-168: Privacy_ of Employee Personnel Records and cannot be released excep 
under the terms of this law. ISS, accordingly, will ensure that all information collected is 
protected and held in compliance with all applicable laws and Town of Belmont policies. In all 
cases, and without exception, ISS will defer to the Belmont Town Manager, or other parties 

US !SS Agency, LLC 
1380[ Reese Blvd., Suite !80, Huntersville, NC 28078 

,• . . . . ~ ·, :-: i 

f. 
,_ 
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authorized by the Belmont Town Manager, in the release and discussion of information related to 
this investigation. 

Timeline 
ISS is prepared to begin work upon approval of this proposal. We anticipate that work can be 
completed within a six week period. 

Costs 
The costs related to this project are ·primarily related to investigators' time an9 expenses. We 
anticipate some costs for copying, records fees, and other minor miscellaneous c8st,s. 

::/.: . 
• f:.. ,:,.;: 

Investigator Time · }\;;:: .. , · .,:,~~i~
1
._,./ 1. 

Investigative services will be billed at an hourly rate. The costs ~or the:'!fof~st)g~~9rs
1 

include 
hours spent on tasks such as obtaining and reviewing recorgs·r:~~sPedufiµ,f ru1a:;;:conctuctrng 
interviews1 reviewing interviews and preparing written interyj¢W1"surfim.flfies}1.preparing written 
reports, consulting with the Town Manager,.. meetings: with toW1hofficiai~1~i\m.d 'travel to and from 
work ·sites. Our understanding ip. that b~tween 12 8:~2 '1~0 -~~txritial ~fuployees and others 
associated with the investigation will need to be interviewet:Lp.uring.'thtJnvestigation. Interviews 
are likely to average one to two hours::each with son.wJJ!S.H.Dg io.v.ger. dur experience tells us that 
producing accurate written interview summari~s. requ#es';:·Hm'e·, equal to 1.s time of what is 
required for each interview. Producing a fin~fwritten report will consume approximately 40% 
of the hours used in this project. ISS estima1tes::,¢~t .'125 investigative hours will be required for 
this investigation. The actual hours m~y··b.e,Jncirfpr 1~.$S' clepending on the final scope of the 

::::::::n~nvestigation . ,t\.:\i,5~;,,, ) ''.\i . 

If the investigation requir~~"·'special~?..~d Tn.re'stigative services such as computer forensics", 
polygraph1 or other tech~ici{;il~er'.Y:~pes/tqf~e'servic~ will presented to the Town Manager and 
agreed upon. Such spec1~!iz'e&J/~.ervices -will be billed at a rate agreed upon by and with prior 
approval of the Town Manager. ·"1\ ,, .., 

1 ·:~- ... :.· • ·: ::. !l1. 

Expenses .. :· .. 
ISS will bill_: for expenses ~~sociated with investigative tasks, travel! meals, and administrative 
costs such a~. copying.:J1t a .. teasonable and customary rate. Mileage wHl be reimbursed at the 
curre~WIRS tit~,.of 55 ~~nts per mile. 

j;· . =·:~:=\~;: -;.~·:.=· 

Pricihg ' .. 
• ·,

1\J:nX.~~!tgative Services at $125.00/hour for an estimated 125 hours for an {~timated total 
of $T5,625.00. 

• Expenses will be reimbursed at the reasonable and customary rates. 

• Specialized Investigative Services will be billed at an agreed upon rate, depending upon 
the required service. 

US !SS Agency, LLC ·- . --.. --·~.i..-___ __.. .. ..,,.. ... ~ ..... -- •At""'"'-------- :-..... __ .,,, 
· /3801 Reese Blvd., Sulte 180J Huntersville, NC 28078 
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& Costs for ISS services related to any future litigation or court proceedings or other actions 
will be determined at the time the services are required. 

Cost Control 
ISS will make every effort to minimize the hours required for this investigation. Interviews and 
on-site work will be scheduled to maximize the use of investigative hours and reduce travel time. 
ISS investigators will regularly inform the Town Manager of the progress of the investigation 
and the costs incurred. Costs in excess of the estimated 125 hours will be incurred only with 
prior approval of the Town Manager; 

j 
., 

US ISS Agency, LLC 
13801 Reese Blvd., Suite 180, Huntersville1 NC 28078 



Charlie Franklin's 
Notice of Termination 
from the Belmont City 

Manager 



City of Belmont 

MEMORANDUM 

To: Charlie Fr~~' Chiefof Police 

From; Barry Web~ty Manager 

Re: Notice ofTennination 

Date: April 17, 2015 

115 N. MAIN STREET 
POST OFFICE aox 431 
BELMONT, N.C. 28012 
PHONE (704) 825 .. 5586 
www.cltyofbelmont.org 

I am providing this memorandum as a formal notice of your termination as Chief of 
Police for the City of Belmont. As cited in your suspension notice of April 10, 2015, this 
action is being taken due to violations of the following Personnel Policy regulations: 

Articlq IX, Section 2·-·Unsatisfactory Jgb Performance 
1. Demonstrated inefficiency, negligence, or incompetence in the perfonnance of 

duties. 
2. Improper use of City property or equipment. 
3. Discourteous treatment of other employees. 
4. Absence without approved leave. 
5. Habitual pattern of failure to report for duty at the assigned place. 
6. Failure to meet work standards over a period of time. 
7. Violation of administrative operating policies. 
8. Failure to adhere fo or comply with City policies and/or programs. 

Specific actions leading to this finding include the following: 
• Failure to maintain/update policies/procedures/general orders; failure to 

follow established policies and procedures. 
• Failure to secure Internal Affairs (IA) records. 
• Failure to follow IA process. 
• Repeated violation of departmental policy and procedures for promotions. 
• Failure to comply with departmental policy on internal discipline. 
• Improper handling of demotions. 
• Violation of City policy regarding employees' rights to access Human 

Resources as called for in the grievanc~ procedure. 
• Failure to address hostile work environment complaints. 
• Failure to provide proper internal communication in violation of General 

Orders. 



• Missing from duty excessive amounts of time without approved leave, 
resulting in administrative authority not being maintained. 

• Excessive misuse of City email system for personal and personal business 
purposes. 

• Misuse of City .. owned property. 
• Improper treatment of other employees, including treatment of a 

retaliatory nature. 
• Improper use of POPAT test. 

Article IX, Section 5 - Detrimental Personal Conduct 
1. Falsification of records. 
2. Willful misuse in the handling of City funds and property. 
3. Willful acts that threaten City employees. 
4. Serving a conflicting interest. 
5. Harassment of an employee with threatening language. 
6. Flagrant violation of work rules and regulations. 
7. Conduct unbecoming a public officer or employee. 
8. Failure to notify supervisor for failure to report for duty without approved 

leave. 

Specific actions leading to this finding include the following: 
• Missing from duty excessive amounts of time without approved leave, 

resulting in administrative authority not being maintained. 
• Misuse of Drug Asset Forfeiture funds. 
• Deletion of report pertaining to an officer's traffic accident ~d failure to 

provide information to the City's Safety Committee. 
• Voiding citations in violation of General Orders. 
• Misuse of City-owned property. 
• Providing false statements to employees regarding actions being taken at 

the direction of the City Manager. 
• Falsification of time records. 

Under the tenns of the Charter of the City of Belmontt you are entitled to request a 
fonnal removal proceeding with the City Council by submitting such request in writing. 
This written request must be submitted by 9:00 a.m. on Friday, April 24, 2015. 

Cc: Debra Brown, Human Resources Officer 



Plaintiffs' Public 
Records Request 



CIVITAS 
INSTI T UTE 

CENTER FOR LAW ANO FREEDOM 

Mr. Barry Webb 
City Manager 
City ofB.elmont-City Hall 
115 Notih Main Street 
P.O~ Box 411 
Belmont, NC 28012 
bwebb@cityofbehnont.org 

Dear Mr~ Webb: 

July 8, 2015 

100 S. Harrin9.t~n Stre~t. 

R_aleigh,, NC 2:7603 

phone: 9f9 :834.W99 

fax: 919.834.2350 
email: cl~@ncciv,ita_s. qrg. 

w_eb: n.ccivttas~Qrg 

I write on behalf of Mr. Dan Deitz and Mrs. Ellen Deitz Tucker, who have retained my services 
to help them access public records that are within your custody. Pursuant to G.S. §§ 132, I am 
requesting on their behalf copies of public records that contain information regarding the 
investigation of misconduct within the Belmont Police -"Department. Specifically, I am requesting 
on their behalf a complete copy of the investigativ~ report preJJared and completed by the U.S. 
Investigative Secwity Services Agency, LLC. Should you need further specificity to identify the 
document(s) to which I refer, please let me know. 

My clients understand that the ISS report may contain confidential material. However, G.S. § 
132-6( c) states, "No records request to ... obtain copies of public records shall be denied on the 
grounds that confidential information is commingled with the requested noncoirfidential 
information. If it is necessary to separate confidential from nonconfidential information in order 
to permit the inspection, examination, or copying of the public records, the public agency shall 
bear the cost of such separation .... " Fw.thermore, if you deny any part of this request, please 
cite the exemption(s) and/or reason(s) for denial. 

I request that you provide this information in electronic fo1mat whenever possible. Please send 
ru.J..y electronic :records to me via e-mail c;J.t elliot.engstroh1(a),nccivitas.org. Any physical records 
should be sent to: Attn: Elliot Engstrom, 100 S. Haningto.n Street, Raleigh, NC 27603. 

Please apprise me of any copying fees or special service fees that will be assessed prior to taking 
any action that wowd require payment by my clients. I would further ask that if I am mistake~ 
and these recorcJs are in fact fiot m your custody but that of another public officials, that you 
please let me know. 

Sincerely, 

Elliot Engstrom 
Attorney 
Civitas Institute 
Center for Law and Freedom North ca·rqlina 's Conserva_tive Voice 



Defendant's Public 
Records Denial 



CHAllL01TE OFFICE 

2907 PROVIDENCE RD., SUITE 200 (28211) 
POST OFFICE BOX 30787 

CHARLOTTE, NORTH CAROLINA 28230 
TELEPHONE (704) 332-8300 

~ CRANFILL SUMNER & HARTZOG LLP 

FAX (704) J:32-9994 

July 15, 2015 

Via E-Mail: ElliolEngstrom@pccivitas.org 
and US Mail 
Elliott Engstrom 
Civitas Institute 
100 S. Harrington Street 
Raleigh, NC 27603 

Dear Mr. Engstrom: 

BRAD P. KLINE 
ATIORNliY AT LAW 

DIRECT DIAL#: (704) 940-3427 
D1RECTFAX#: (704) 831~5503 
EMAIL: BKLINE@CSHLAW.COM 

WWW.CSHLAW.COM 

Please allow this correspondence to serve as the City of Belmont's response to the 
public records request set forth in your letter dated July 8, 2015. In that correspondence, you 
requested a complete copy of the investigative report prepared and completed by the U.S. 
Investigative Security Services Agency, LLC. 

Any documents responsive to this request are made confidential by N.C. Gen. Stat. 
§ 160A-168, and as such, are not public records. The provisions ofN.C. Gen. Stat.§ 160A-168 
therefore P.reclude the City of Belmont from producing the docwnents you reguested. 

If you have any questions, please do not hesitate to contact my office. 

With best regards, I am 

Sincerely, 

Brad P. Kline 

BPK/kjm 

cc: Barry Webb (via e-mail: blw@cityofbehnont.org) 

485957 vl 



Plain tiffs ' Demand 
Letter 



fl . C I V IT A S W' IN S T I TUTE 

' CENTER FOR LAW ANb -FREEDOM 

Mr. Brad Kline 
2907 Providence Rd., Suite 200 
Post Office Box 30787 
Charlotte, North Carolina 28230 

Dear Mr. Kline,. 

August 3, 2015 

100 S. H_ar_ririgton ·s~re~t 

Ra.leigh; NC 27603 

phone :·9'19.834.209 9 

fax: 91-9.-834,2350 
erria}l: clf@nccivilas.9~g 

w.~A>: nccivHas.org 

Thank you for your letter dated July 15, 2015, addressing my clients' request for 
public letters pursuant to N.C. Gen. Stat. §§ 132. In your letter, you stated that any 
documents responsive to their request are made confidential by N.C. Gen. Stat. § 
160A-168, and as suth are not public records. 

Respectfully, I must disagree with your opinion. For the reasons stated below, my 
clients are pre aring to file suit against the Ci!Y of Belmont pursuant to N.C. Gen. 
Stat. § 1-253 and N.C. Gen. Stat. § 132-6. We will wait to file suit for at least two 
weeks from the date of this letter to give you and city officials time to consider the 
situation. 

While it is true that certain personnel files are not subject to disclosure under N.C. 
Gen. Stat. § 160A-168, that statute also puts limits on what qualify as personnel 
records. Specifically, it states: 

"For purposes of this section, an employee's personnel file consists of 
any information in any form gathered by the city with respect to 
that employee." 

Our position is that the U.S. I.S.S. report (the "Report") was neither "gathered by the 
c_ity,1' nor is "with respect to" any particular employee. Rather, the report was a 
third-party investigation into the Belmont Police Department paid for by taxpayers. 

While we understand that the report was conducted at the City's behest With 
taxpayer funds; this does not make the information within "gc1thered by the city." 
Further, we do not believe that the U.S. I.S.S~ Agency (the "Agency'] a_cted as the 
"agent'1 of the city. While in its "Preamble to Investigative Interviews}I, the agency 
stated that its investigators were to act "as agents of the City of Belmont," this 
statement is not controlling. 

North Carolina's Conse.1Vative Voice 



Finally, I would advise you that similar issues have been litigated twice before in 
North Carolina's courts. First, in News and Observer Publishing Company, Inc. v. 
Poole, 35"0 N.C. 465 (1992), the North Carolina Supreme Court held that under a 
similar statute, information gathered by a third party as part of an investigation is 
not a personnel record unless the information was first gathered by the employing 
state agency. 

Second, in Roch Smith,Jr. v. City of Greensboro} 08-CVS-5569, the City of Greensboro 
had contracted with Risk Management Associates ("RMA'; to conduct an 
investigation into the Greensboro Police Department. The plaintiffs sought 
disclosure of the report 1 in part based on the North Carolina Supreme Court's ruling 
in Poole. Ultimately, the trial court ruled that the executive summ~ry of the RMA 
report was a public record. The report in dispute was leaked before the Court of 
Appeals could provide a ruling. 

My clients are prepared to file suit iri Gaston County Superior Court should the City 
not otherwise provide access to the Report. I look forward to discussing your 
thoughts, questions, and concerns as we move forward. 

AU the best, 

<'/#J'-r ~~ 
~ , r /f/'//jYJ'Yt,,' 

Elliot Engstrom 
Staff Attorney 
Center for Law and Freedom 
Civitas Institute 

cc: Barry Webb 



EXHIBI I 

Final Order in Roch 
Smith v. Citv of 

~ V 

Greensboro, 08 CVS 
5569, Guilford Cty. 

Sup. Ct. 



NORTH CAROLINA IN THE GENERAL COURT OF 
JUSTICE F \ LE 0 

GUILFORD COUNTY 09 t-1nR -6 PK 3: 06 
·"·· ··· ~·-:}.1\',' t..S.C. ROCH SMITH JR; SAMUEt>. _, ,· .. : ' . 

S. SPAGNOLA, ,,y 
,> .- ) 

Plaintiffs, ) 

VS. 

CITY OF GREENSBORO. 

) 
) 
) 
) 
) 
) Defendant. 

SUPERIOR COURT DIVISION 
08 CVS 5569 

ORDER 

THIS MATTER coming on for hearing before the undersigned Superior 
Court Judge in Plaintiffs• action seeking production of records from the 
Defendant, City of Greensboro, pursuant to North Carolina General Statutes § 
132. 

FINDINGS OF FACT 

1. The Plaintiffs initially made a written public records disclosure request 
dated October 31, 2007 to the Defendant, City of Greensboro, pursuant to North 
Carolina General Statutes § 132. 

2. As a result of discussions between the Plaintiffs and agents and/or 
representatives of the Defendant, City of Greensboro, the Plaintiffs modified their 
request for public records in correspondence dated November 30, 2007. 

3. The Plaintiffs' initial and amended request for public records 
encompassed a large volume of material and required the devotion of extensive 
time to identify and prepare and provide the copies of requested documents. 

4. The parties settled afl public records issues with the exception of the 
following two matters when this matter came on for hearing: 

a. Whether or not the RMA Report is a public record that must be 
provided to the Plaintiffs pursuant to North Carolina General Statutes § 132.; and 

b. Whether the closed session minutes provided to the Plaintiffs regarding 
the investigations or evaf uations of the Greensboro Police Department under the 
administration of David Wray redacted information that should have been 



disclosed to the Plaintiffs as a public record pursuant to North Carolina General 
Statutes § 132. 

5. North Carolina Generaf Statutes § 132-1 defines a public record as "all 
documents, papers, fetters, maps, books, photographs, films, sound recordings, 
magnetic or other tapes, electronic data-processing records, artifacts, or other 
documentary material, regardless of physical form or characteristics, made or 
received pursuant to law or ordinance in connection with the transaction of public 
business by any agency of North Carolina government or its subdivisions." 

6. The Defendant, City of Greensboro, did not provide the Plaintiffs with 
the requested RMA Report because outside legal counsel advised that the RMA 
Report is a personnel record and pursuant to North Carolina General Statutes § 
1 SOA-168 is protected from disclosure to the public. 

7. The RMA Report requested by the Plaintiffs was generated as a result 
of a joint investigation with Risk Management Associates (RMA) and the 
Defendant's in-house Legal Department. Defendant's employees Attorneys Blair 
Carr and ToNola Brown-Bland conducted employee interviews with 
representatives of RMA. The investigative report was sent to the Defendant by 
RMA. The RMA Report consists of information concerning the performance of 
several current and former employees of Defendant, and includes an Executive 
Summary, Introduction and Appendix items A. through Y. 

8. The Plaintiffs requested information from closed sessions of the City 
CounciL 

9. The Defendant, City of Greensboro, did not provide the Plaintiffs with 
unredacted closed session minutes because North Carolina General Statutes§ 
143-318.10(e) provides that minutes of closed sessions "may be withheld from 
public inspection so long as public inspection would frustrate the purpose of a 
closed session." 

10. The Defendant, City of Greensboro, met with the Plaintiffs in an effort 
to have a clear understanding of their public records request. Outside legal 
counsel and in-house legal counsel for the Defendant, City of Greensboro, wrote 
the Plaintiffs in an effort to explain why the City of Greensboro could not provide 
the RMA Report and portions of the requested closed session minutes. 

11. The public records law does not require the Defendant, City of 
Greensboro, to provide the Plaintiffs with an explanation or legal justification for 
refusing to release requested documents. Nevertheless, the Defendant, City of 
Greensboro, did notify Plaintiffs that state statues prevented the release of the 
RMA Report and certain portions of closed session minutes. 



12. When a city maintains records that combine records that are open to 
public access with records that are not, North Carolina General Statutes § 132-6 
requires the government to permit access to the pubfic portions, either by 
extracting the public parts from the whole or by excising the confidential parts. 

13. The Court reviewed the RMA Report and the redacted closed session 
minutes in dispute. 

14. The Defendant, City of Greensboro, acted with substantial justification 
in denying access to the RMA Report; and in releasing redacted portions of the 
requested closed session minutes. 

15. Review of the documents submitted for review indicate a small portion 
of the RMA Report has portions that may be redacted and provided to the 
Plaintiffs; and a small portion of the redacted closed session minutes should be .· 
unredacted and provided to the Plaintiffs. 

NOW, THEREFORE, THE COURT ORDERS, ADJUDGES AND 
DECREES AS FOLLOWS: 

1. The Defendant, City of Greensboro, shall produce to the Plaintiffs the 
following documents from the RMA Report: 

a. A redacted copy of the Executive Summary; 
b. A redacted copy of the Introduction; and 
c. Items from the Appendix identified as 

A. Initial newspaper article on the finding of the Hinson tracking 
device dated 6/10/2005 

B. "Secret Police" newspaper article dated 6/16/2005 
C. Chief David Wray's press statement dated 6/17/2005 
D. 11Connect the Dots" newspaper article dated 6/19/2005 
E. CALEEA Assessment of Internal Affairs & Special Intelligence 

Section by Kleinknecht dated 7/27/2005 
F. GPO Organizational Chart 
G. GPO Directives 
H. GPO SOP's 
K. Newspaper article on surveillance at Beverly Hinson's residence 
L. Corporal Webb's report of Beverly Hinson's complaint and 

e-mail from Captain Lojko dated 6/17/2005 
M. Corporal Webb's unedited report of Beverly Hinson's complaint 

dated 6/24/2005 
N. Letter to Beverly Hinson advising her of findings dated 7/6/2005 

2. The Defendant, City of Greensboro, shall provide another copy of the 
closed session minutes to the Plaintiffs, unredacting the portions as directed by 
this Court. 



3. The Plaintiffs are not entitled to attorneys ' fees in this matter as the 
Defendant, City of Greensboro, acted with substantial justification in denying 
access to the public records in question; and the Defendant, City of Greensboro, 
sought the advice of an attorney and such advice was followed. 

4. The Defendant, Cit of Greensboro, will rovide the Court with the 
documents ordered to be redacted for review and ag roval by the Court. 

5. The Defendant, Ci of Greensboro, will serve the Plaintiffs with a copy 
of the documents ordered to be produced in this matter within 10 da~s after 
service of this Order on the Plaintiffs in this action. 

This the ' ~ of March, 2000. 




